


Challenges with PPP

DRAFT

According to survey of public and private sectors, respondents identified the following as the greatest challenges:

62%

Public sector failure to
understand private capital
underwriting criteria
and return requirements

49%

Validating the “fairness”
of the deal to the public
sector

Source: Urban Land Institute, “Successful Public/Private Partnerships” (2016)

SB Friedman Development Advisors

49%

Negotiations
dynamics—too much
hard bargaining and not
enough trust building
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Best Practices for PPPs
Bridging the Public/Private Divide

= (reate a shared vision with public purpose & benefit
= Expect public sector role in pro-active predevelopment
= Assemble a complete & capable development team

= Make a fair deal: "but-for..”

= Minimize the public role & cost

= Maximize public benefits & impacts
» Manage risk

» Expect documentation & monitoring

SB Friedman Development Advisors 3



01 Creating a Shared Vision with Public Benefit
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Compelling Development Strategy

= Broader Vision: The Region &

Program informed ;
by real estate |!"jil Communlty

market realities

= The Development Project

12 Keystoa i

includes

Vision COMPEI_I_ING demonstrable

is shaped public benefits
by the Development

community Strate gy lﬂ\

Plan incorporates

sound planning
principles and proven
best practices

SB Friedman Development Advisors 5



The Broader Vision
Participate in Regional, Community & Sub-Area Planning

SB Friedman Development Advisors
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Estimaled Privale Sector Economic Feasibilily™

Implementable Without Use of Economic Toalbox it
Penmitted by Applicable Regulutions

May Be Implementable With Litle or

No Use of Economic Toalbox

. Likely to Require Use of Economie Taolbox

Public Investment or Other Site-Specilic
Feumomic Faclors

e ore, Russed

R

Economics:
Cost of Land vs.

Density

Description Townhomes and Townhomes Mid-rise Condos.
a one-acre park

Townhome Units 23 29 0
Conde Units ] L] 120
Total Units 23 29 120
Height 30t 30ft. 50 ft.
Density {dufgross acre} 5.3 6.7 27.9
Site Asking Price 55,619,240 55,619,240 5,619,240
Residual Land Value $2,747,036 $3,913,964 $6,237,257
Surplus (Shortfall) For Land $(2,872,204) $(1,705,276) $618,017

DRAFT
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Framing the Successful Project

V.4
LIBRARY

} /7 " HILLCREST LANE

e §
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02 Eliminating Hurdles
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Policy Alignhment

Capital Budget / Infrastructure

Zoning / Parking / Stormwater

Relocating Municipal Facilities
to Free Development Site

Public Facility Location /
Anchor & Catalyst

i 1 a2

Scenario 3: Public/Private Redevelopment

New On-site 71,400 sf Public Library | fisite 27,500 of ity Hall* wi ing
Scenario 2:
Scenario 1: 2 B Scenario 3A: Scenario 3B: Scenario 3C:
Contb e ivestent On-Site Reconstruction
. n.ue_ !'l.ien of City Hall & 185 rental apartments 100,000 5f of medical office
in Existing Faciities PublicLibrary 370 rental apartments
54 rental h 54
10,000 5f of commercial 10,000 sf of commercial 10,000 5f of commercial
Alternate Scenarios

Surface, Rather than Structured Parking at New City Hall
Acquisition/Rehab of Existing Off-Site Building for Gty Hall

SB Friedman Development Advisors 9



DRAFT
Site Predevelopment
Heavy Lifting by Public Sector Help Get Sites to “Shovel-Ready”

Remediation

Site Assembly

Coordination of Multiple
Government Entities

Obtaining grants
Traffic signals/access
Floodplain realignment
Etc.

s 4 0 8 BT

SB Friedman Development Advisors



03 Right-Sizing & Structuring Fair Deals
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Keys to Right-Sizing & Structuring Fair Deals

= Fiduciary responsibility & the “but-for..." test

= Maximize private financing

= Skin in the game
= Maximize debt
» Risk adjusted returns

SB Friedman Development Advisors 12
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Evaluating a Financial Gap

= True Gap Deal: Returns insufficient to attract

Ca pital (debt and/ or equity) oo . A
= Amount readily explained by extraordinary costs 545M o e
= Cost of providing true public improvements e e
= Rent/cost mismatch
= |ncentive Deal: Incremental cost of locating at i e senior Debt
proposed site or to compete with alternative §2750m 5350

site

HYPOTHETICAL PROJECT CAPITAL STACK

SB Friedman Development Advisors 13



DRAFT

Funding the Gap

Understanding Public Sector Timing & Risk

Fundamental Timing Problem

YEAR 1 YEAR 2

Project Substantial Substantial Project
agreement completion occupancy generates

YEAR 3

Taxes Funds
collected paid to
finalized / new revenue
construction
start

developer

Mismatch: ...but revenue becomes
Gap financing is most needed HERE... available HERE.

SB Friedman Development Advisors 14



DRAFT

Funding the Gap

Monetization Approaches

=  Pay-As-You-Go

=  Monetizing Future Revenues from Project Itself
= Developer Notes

=  Special Revenue Bonds/Land Secured Bonds

= Backing Bonds with Other Revenue Pledges

= Loan Instead of a Grant

= Trigger & Take-Out Bonds

Municipal Risk Spectrum

Reimbursement of Reimbursement of Diversion of existing Bonding against the full
incremental revenues from incremental revenues from municipal revenues faith and credit of the
project only if/when generated outside of the project municipality

SB Friedman Development Advisors 15
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Successful Public-Private Partnerships. ..

Help achieve (realistic) community goals through a shared vision

= Provide substantial community benefit(s)

= (Can be facilitated by an array of financial & non-financial public actions
= Require different & more complex relationships and transactions

= Must be sufficiently profitable and a fair deal to all parties

SB Friedman Development Advisors 16
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P3 — Background, Trends and Contract

Terms
Seth Kirshenberg, Partner

KUTAKROCK

kutakrock.com



Types of Transactions

* Availability-based payment structures — After construction completion,

the private developer is entitled to payments from the government as long as
contract conditions are fulfilled. Availability payments are sized to cover
operating and maintenance costs, debt service costs and equity returns.

* Concession/Demand-risk projects - Project is largely financed by user

payments and we monetize the new or existing asset. This model is often used for
roads, student housing and parking. Less Risk to owner.

* Asset monetization - Public assets in return for public projects (for example
land for commercial development for new schools, fire stations, libraries, etc.)

* Hybrids (evolution of the project need)

2 KUTAKROCK



Contract Terms - Client Concerns P3

* Government/Owner * Private Party
 Risk of failure (political, project, etc)  Risk of losing the project
* Risk on non-delivery * Risk of Changes

Risk of cost escalation
Financing Risk

Risk of injury
Risk of hiring the wrong long-term

contractor/manager e Risk of termination
* Risk of cost * Risk of politics
e other e other

Financier - concerns regarding Government/Owner and Private Party
All of the above

3 KUTAKROCK
GGG



Clear Rules Define The Agreement and
Provide Certainty to the Parties

CONT" RACT

4
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P3 Contract Structure

Public

Authority/University/
Other

Project/Concession
Agreement (will a real property
or personal property agreement

be needed?)
Senior Debt
Equity Project :—\lnanclng ,
Owners/Project . Operating . Agreemen
Sponsors LLC/Co
Tax Equity DB/Construction 0&M
Contract Contract

Construction
Contractor

Debt Financing

entity

Operator

KUTAKROCK




Circumstances of Termination

Termination for Convenience

* 100% debt recovery
* Equity recovery via NPV or

Termination for Grantor Default FMV calculation

Termination for Developer Default

Termination Compensation
Provisions (Debt "Floor")

Termination for Force Majeure

¢ KUTAKROCK
GBS



P3 — Focus on What is Important to the
Transaction

* A lot of issues that are “standard” are not always standard

e Each owner and developer (and financiers) have requirements to
enable the transaction to go forward

* Recognize the motivations of the parties in the transaction
* Focus on what is important to you
* Recognize legal limitations and policy limitations

* Recognize the people that are responsible for decisions and what it
will take to have the project approved

7 KUTAKROCK
GBS



Backup Slides
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Contract Terms - Client Concerns P3

* Government/Owner * Private Party
 Risk of failure (political, project, etc)  Risk of losing the project
* Risk on non-delivery * Risk of Changes

Risk of cost escalation
Financing Risk

Risk of injury
Risk of hiring the wrong long-term

contractor/manager e Risk of termination
* Risk of cost * Risk of politics
e other e other

Financier - concerns regarding Government/Owner and Private Party
All of the above

? KUTAKROCK
GGG



What is being negotiated?

DBFOM or DBFM or DBF or ......
* Design * Design * Design

* Build * Build * Build

* Finance * Finance * Finance
* Operate Cperste Cperate
* Maintain * Maintain Plaetatn

...and asset monetization is a real estate agreement with delivery of a
project (including a DBF)

10 KUTAKROCK
GBS



Typical Phases of the P3 Process

P3 Needs Analysis

Project Selection

RFQ/ Prequalification
Owner Control
Request for Proposals

P3 Contract Negotiation

Authority Approval of the Project

Financial Close

Contractor Control

Contract Management (of DB -O&M)

Termination or expiry KUTAKROCK




Contracts

* Certainty and Clarity of the Agreements develops long-term processes

e Relationship of the parties grows and education occurs during the
negotiations

e Critical step of the process to permit the project to move forward.

12 KUTAKROCK
GBS



Contract - Balancing the Owner and Private Interest

 P3's reflect the Public Interest

* Retain ultimate control over the asset — state as guardian/custodian of public assets
* Transparency required when dealing with public assets, services and funds

* Obtain value for money

 Pay for performance

* P3's reflect the Private Interest
* Profit and performance standards — usually best determined through open tender
* Protects profit (and expense) against identified risks, especially those controlled by the

public body
e Balances transparency with protection of proprietary trade secrets or intellectual
property
13 KUTAKROCK



Contract - Balancing the Financing Entity Interest

* Financing has a say in the project

e Equity — works closely with the developer and more behind the scenes
* Will only invest in projects that meet criteria without requiring higher returns
* Focused on the terms of the transactions
e Return is based on success of the project

* Debt

* Must meet specific criteria
* Needs step-in rights that protect the interest of the debt holders (ability to cure and ability to

remove developer and replace with new developer)
* Will require specific items in the contract (similar to developer needs)
* Termination provisions are important
e Usually fixed rate of return

e Other investors (tax credit, etc.)
* Requirements of specific laws (for example tax laws) must be met in the transaction

KUTAKROCK

14
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P3 Contract Structure

Public

Authority/University/
Project/Concession Other
Agreement (will a real property

or personal property agreement

be needed?)
Senior Debt
Equity Project :—\lnanclng ,
Owners/Project . Operating . Agreemen
Sponsors LLC/Co
Tax Equity DB/Construction 0&M
Contract Contract

Construction
Contractor

Debt Financing

entity

Operator

KUTAKROCK




Issues to Negotiate - Agreement Terms

e Parties to the Agreement * Ability to sell or assign

 Authority of the parties * Informal/Formal process to resolve
disagreements

Description of the Project/facility/etc.
* Liabilities/indemnifications

Term of the Agreement
* Environmental Issues/liabilities

Payments/Revenues
Obligations (DBFOM, DBFM, etc.)

Construction/Installation Obligation

* |nsurance

* Bonding

» Default/Default Process

Operation and Management
Obligation * Protection of financiers interest

* Base and incentive fees and process * Bankruptcy
* Special requirements of jurisdiction * Termination and Termination Process

16 e ....and more KUTAKROCK
GGG



Terms to Cover in the Agreement

ARTICLE 1
DEFINITIONS. ..ottt s bt e e s bt et e e s be e beeebeeabeeebeesbeenbeesbeebeesbeenbeenbeebeennas 2
ARTICLE 2
CONDITIONS PRECEDENT; RESPONSIBILITIES PRIOR TO EFFECTIVE DATE
Section 2.1. EFFECHIVE DALE ....eveiiiiec ettt 18
Section 2.2. Effective Date Certification... ... 18
Section 2.3. Closing Security.........ccccoceeveeene. ... 19
Section 2.4. Transition Period Obligations ... 19
Section 2.5. Condition Precedents for the Benefit of the Developer ......... ... 20
Section 2.6. Conditions Precedent for the Benefit of the Smithsonian...............cccceeve. 21
Section 2.7. Mutual Conditions PreCedent...........cocuveiiuiiiiiee e 23
Section 2.8. Termination Prior to Effective Date ..................... ... 24
Section 2.9. Effect of Termination Prior to Effective Date ...... ... 25

Section 2.10. Disposition of Closing Security .....................

Section 2.11. Full Force and Effect of Certain ProvisSions ...........ccccoceveiiienenencnceeees 25
ARTICLE 3
GRANT AND ACCEPTANCE OF RIGHTS; TERM
Section 3.1. Grant Of CONCESSION. ....c.ueiiiiiriiriieiieie ettt eneens 25
Section 3.2. Exclusivity
Section 3.3. TN ettt
Section 3.4. (@070} o1 =11 o] o ISP 26
ARTICLE 4
DEVELOPER RESPONSIBILITIES
Section 4.1. Technical Requirements
Section 4.2. Plans.......cccooeveveiienin s
Section 4.3. Operations.............
Section 4.4. Non-Interference....
Section 4.5. ENVIrONMENt.......ccooiiiiiiicececece e
Section 4.6. Road Closure/Limitation Rights of Developer .....
Section 4.7. UBHITIES. ... 28
Section 4.8. ProNiDItEd USES .....c.eiuiiiiietisiecieeeee e 29
Section 4.9. Developer Subcontracting... .29
Section 4.10. Govt Requirements ... 30
Section 4.11. Compliance with Applicable Environmental Requirements..... ... 30
Section 4.12. CrtifiCAtIONS ...c.ve et 31

17 KUTAKROCK
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Terms

* Payment obligation or revenue sharing is a key negotiation term
e Concession —what is the revenue source
* |s the full risk on the private sector
e Anti-competition clauses? (Owner cannot compete with the project)
* |s there revenue sharing
* Reserve account funding is critical

* Availability payment project—
 clear funding source to make availability payments
e Appropriations risk
e Clear legal authority for the owner to make the payment and contract
* Anti-deficiency authority issues?

18 KUTAKROCK
GBS



Terms to Cover in the Agreement

ARTICLE 5

DESIGN AND CONSTRUCTION ARTICLE 6
Section 5.1. BaSiS OF DESIN ..ottt 31 OPERATIONS AND MAINTENANCE
Section 5.2. DeSIgN STANTAIUS ..o 31 . . .
Section 5.3. DeSIgN SOIULIONS ... 32 Sect!on 6.1 Gengrgl Operatl_onal DU'[IIES ''''''''''''''''''''''''''''''''''''''''''''''''''''' 45
Section 5.4. DESIGN REVIEW ........oooovvvreoresssssesessssss e seseseseseesssssssssssssssssssssssssssssssssssssnns 32 Section 6.2. Specific Operational DULIES ............ccevrrrereirneieineeeeeeees e 45
Section 5.5. Design REVIEW DEFINEA ...ttt 32 Sectlon 63 Hours Of Operatlon ........................................................................................ 46
Section 5.6. OWNET RESPONSES ....c.vetieteeieeieeteeteeie et et e e e et esee e et e s e e e e eseeseeeeneeseeeeneenan 34 Section 6.4 Technol 46
Section 57 Requil’ements for Registl’ation Of DeSignerS .................................................. 34 eCtlon T eC nO Ogy ..............................................................................................
Section 5.8. Design ApProvals by the OWNET .......c.evererssvrserssnssssnnsssenssnsssensnens 34 Section 6.5. CUSEOMET REIALIONS ......vveivaiiireireere et 46
Sect!on 5.9. Construct!on WOI’kS Plan R R 35 Sectlon 6.7. Protectlon Serv|ces and EmergenCIes ............................................................ 47
Section 5.10. Construction Criteria and ReqUIFEMENTS...........cocvreririieiinsee e 35 . .
Section 5.11. Specifications and Drawings for Construction of the Project....................... 36 Section 6.8. Safety and SECUI’I'[y ---------------------------------------------------------------------------------------- 47
Section 5.12. Material and Technical REQUIFEMENTS ............cco..ovvervenrereeenseessesseesssensennens 37 Section 6.9. BOOKS @NG RECOIUS ...t ee e e e ee e e e et et enanae e 48
Section 5.13. Operation and StOrage ATEAS ........ccoeereirieirereseseee sttt 37 ; ;
Section 5.14. Removal of Construction DEDIIS ...........c.eurueueeeuiriiiiiiiinnissssrs e 37 Sect!on 6.10. Governance a“q OVGI‘SIght '''''''''''''''''''''''''''''''''''''''''''''''''''''''' 48
Section 5.15. A CCTARNT Pl N ON oo 37 SEC'[IOFI 611 TaX and RepOI"[Ing Ma'['[eI’S ............................................................................ 48
Section 5.16. Site Investigation and Conditions Affecting the Construction Works........... 38 Section 6.12. Parking System Management SUDCONEFACING ........vvvrvrerveriereniersrieienins 48
Section 5.17. PRITNIES ..ot 38 ; s
Section 5.18. Developer ReSpONSIDIILY .........ccooiireiieiieecese s 39 Sect!on 6.13. Persqnnel _and Tralnlng '''''''''''''''''''''''''''''''''''''''''''''''''''''''''' 49
Section 5.19.  INSPECtiONS Of CONSIIUCHION .........coorvvveeeereeceeeeeeeeeeeeeeee e 39 Section 6.15. NAMING RIGNS ... 49
Section 5.20. Acceptance of Construction WOrKS ............ccoccuveeiieeiicicicieice e 40 Section 6.16. OWNEE RIGNES ....vovvvieiise s 50
Section 5.21. WVAITANTIES ...ttt 41 . . .
SECHON 5.2, DEIIVENY SCHEUUIE. oo a1 Sect!on 6.17. Review of Services S 50
Section 5.23.  LiQUItAted DAMAGES ..............cuvrsrvmmmsmsmmmmssssssssssssssseseeseeeeeeeee s 42 Section 6.21. Improvements Required DY LAW..........oocvieeeneeneineenenenssseesiseesseees 51
Sect!on 5.24. Var!atlons ................................... S PR 42 Sectlon 622 App0|ntment Of Audltors ............................................................................... 51
Section 5.25. Notice to the Owner of Labor DISPULES ........ccceviereiriiineesesese e 43 Section 6.23 T 51
Section 5.26. Davis-Bacon ACL...........ccoiiiiiiiiiic s 43 ECt!On oo O R L
SECtion 527, BONM SECUMILY...oocvvsvvsvvrssirssensirnensrssensessnsnssnn e 43 Section 6.24. Proposed Operating Standards............oc.eeeeeernereeineriesereeseeesseeseeens 51
Secon 28, Sﬁggoﬁtercaﬂ% ------------------------------------------------------------------------------------------------ o Section 6.25.  Modified Operating Standards..................oooevvvvvvvvvvvvvvevvvvessssssssssssssssssssssssnnens 52
SECION 5,30, LAENE DETECS .o 44 Section 6.26.  Key Performance MEASUTES .......c.cvvvvvvvesivesssnsssssssssssesssssssn 52

19 KUTAKROCK
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P3 Concession/Project Agreement

Design/Build — Construction Issues

* Preparation of design — what flexibility to make changes from preliminary design
* Responsibility (including permits, zoning, environmental, etc.)
* Government input into design/plans

e Construction program and performance standards

* Plans

* Fees

e Supervision of construction

* Bonding/guaranty requirements

* Liability of Subcontractors

* Insurance requirements

* Force majeure/Delay Events

* Default

* Reporting/Confidentiality

* Delivery of Product requirements

20 KUTAKROCK
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Concession Agreement/Project Agreement (Cont.)

Operation/Maintenance Issues
* Performance standards during operation/control/modification
* Performance Plan (maintenance and reinvestment)

* Review of Contractor(s) over time and actions if the contractor is not meeting
requirements

 Replacement plan

e Supervision of operations

* Fees

e Specific existing employee issues

* Force majeure

* |nsurance requirements

* Performance Security and Guarantees
* Liability of Subcontractors

* Guarantee of public access

e Reporting/Confidentiality
2 KUTAKROCK
GBS



Terms to Cover in the Agreement

ARTICLE 7 ARTICLE 11
CONCESSION PAYMENTS EVENTS OF DEFAULT, REMCE(I)DI\IAEF:Sé"\IIEE_II\_/:g\I'\f\TION, AND TERMINATION
Sect!on 7.1. Initial Payment.._ ............................................................................................. Section 11.1. Default by the DeVelOPEr ..............rvvvverrrroeeerereere. 66
Sect!on 7.2. Annual Concessu_)n Fee......... P T Section 11.2. Remedies by the Owner Upon Developer Default ...
Section 7.3. Payment of Floating Concession Fee..............coiiiiiii, Section 11.3. Default by the OWNer..........c.cooveeeveeieeeeeeeeeeenn .
Section 7.4. Annual Certification of Floating Concession Fee.... . Section 11.4. Remedies by the Developer Upon Owner Default ............ccooorieiviniieniennnn.
Section 7.5. Payment of Annual Concession Fee ... Section 11.5. Termination for Convenience by the OWNET ............cccocoveveeieeeeeeeeereeene
Section 7.6. Overdue Annual CoNCESSION FEE.......ciiiiiiiiiiiiiie e Section 11.6. Termination Due to Extended Force Majeure Event
Section 7.7. (B ST aTe @0 gty [0 [=] =1 1 (o] o [N Section 11.7. Termination Due to Material Change Costs ............. .
ARTICLE 8 Section 11.8. Termination Due to Latent Defects...........ccccooiiiiiiiiiiiiiiii s
FEES, ACCOUNTS, DISTRIBUTIONS, AND COMPENSATION EVENTS Sect!on 11.9. Conse_equgnces of Termir]ation OF REVErSION ...
Section 11.10. Termination Compensation Process .........
Section 8.1. L= Section 11.11. Termination Compensation Amounts. .
Section 8.2. Collection of Fees .. Section 11.12. PENAITIES ...t
Section 8.3. Amount of Fees..................... ARTICLE 12
Section 8.4. Exemptions and Privileges.... . RISK OF LOSS. DAMAGE. AND INSURANCE
Section 8.5. INFIAtioN AJUSTMENTS. ....coiiiiiiiiiiei et e e e e eirree e e e e s ennrees ' '
Section 8.6. PUBD CAION OF OO e SeCt!On 12.1. Risk of Loss R R TR IR IR R IR TR IR IR RIS 75
Section 8.7. Extraordinary Increases of Parking Fees . Section 12.2. General Requirements... .76
Section 8.8. GrOSS REVENUES ACCOUNL ......ceiiuviieiieiiie it e eeeiee e etee e e et e e s etaeeeseaeeeseteeesaeeee e Section 12.3. Evidence of Insurance... .
Section 8.9. OPETrating RESEIVE ACCOUNT «.v.eveveeeeeeseeeeseeeeeeeeesee e eeeeeeeseeeeeseeeeeeseseeseseeseeees Sect!on 12.4. Cancellation ....... T TN
Section 8.10. Handover Reserve Account . Sect!on 12.5. Paymen't qf Prem_lumg ....................................................................................
Section 8.11. APPlICAtioN OFf GrOSS REVENUES ........eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseeseeen e 223:22 ig? yr(:)tpirlf;wrztsﬁparl;;blhty
SECtlon 8'12' Compensatlon Events """""""""""""""""""""""""""""""""""""""""""""""" Section 12-8 Liability Insurance .........................................................................................
ARTICLE 9 Section 12.9. INSUFBNCE ..ttt e e s et e e e st e e e e st n e e e e e aeene
ASSIGNMENT AND TRANSFER Section 12.10. Restoration/TermMiNation .........cc..eeiiiiiiiiiie e 80
Section 9.1. Restrictions on Transfers by the Developer..........ccccccciiiiiiiiiiiiiis 62 ARTICLE 13
Section 9.2. Permitted Succession and ASSIGNMENTS.........ccooiiuiiiiiiiiiiiiiiiiiiies 63 LIABILITY; INDEMNIFICATION
ARTICLE 10 Section 13.1. OWNEE LIADIIITY ...
REPORTING REQUIREMENTS Section 13.2. Developer Liability .
. Section 13.3. DISCLAIMERS; “AS IS ..iiiiiiiiiiiiiiiiiiii e, 81
Section 10.1. MONTALY REPOIS ...ttt e e e e ee e e e e eeees 63
Section 10.2. QUAIETTY REPOITS ...t eeeeeeeeeeeeeeeee et et e et es et et et e et eeeeeeeeseeeeeeeesen e 63 ARTICLE 14
Section 10.3. Annual Reports .... .. 65 REPRESENTATIONS AND WARRANTIES
Section 10.4. Operating Budget.............ccceeeniennen. .. 66 Section 14.1. Representations and Warranties of the Developer.............cccccooeeveveeeverenennn.. 83
Section 10.5. Equity Contributions and Distributions .... ... 66 Section 14.2. Representations and Warranties of the OWNET...........ccccooiiiiiiiiiiiie e 85
Section 10.6. Other REPOIS ....ccoiiiiiiiiiiiiiecee e, 66 Section 14.3. Restatement as of the Effective Date ...........ccveiiieeiiiiiiiiie e 85

2 KUTAKROCK
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Terms to Cover in the Agreement

Section 15.1.
Section 15.2.
Section 15.3.
Section 15.4.
Section 15.5.
Section 15.6.

Section 16.1.
Section 16.2.
Section 16.3.
Section 16.4.
Section 16.5.
Section 16.6.
Section 16.7.

NOTICES........

Section 18.1.
Section 18.2.

ARTICLE 15
PROJECT FINANCING

Developer OBHGAtioNS ........cceiiiiieriiiriiseee e 85
OWNET ODIGALIONS ...ttt 85
FINANCING PAITY ..o e 86
Foreclosure by FiNANCING Party .........cocccoveiriniiineneiseseese s 88
Rights of the FInancing Party ..o 88
NEW AGIEEIMENT ...ttt ettt sbe e b b e 89

ARTICLE 16

RESOLUTION OF DISPUTES

Informal Dispute ReSOIULION..........cccvvviiiiiieiciee s 89
Owner is Not Subject to the Contract Disputes ACt .........coeevvereiereniienennn, 89
ClAIMS e sb e bbbttt ee e e nre s 89
ClaiMS PrOCEAUIE ....ecvvevieieie ettt sttt saenre s 90
Time Limits for Claims DeCISIONS..........ccorevirireieiirieinieiee s 90
FINAI DECISION ...t 90
INtErest ON ClAIMS ....ocvvciicicce s 90

ARTICLE 17
............................................................................................................................. 91

ARTICLE 18

HANDOVER AT END OF TERM

HaNdover StaNdardS ..........cooeeiiiiriiiiiieseee e 91
HANAOVEL PrOCESS.......cveiiiiteiiisiciesie ettt 91

ARTICLE 19

MISCELLANEOUS PROVISIONS

Exhibit List
MaP OF SYSEEM SHE......ouvvvriiirieei s Exhibit A
CONCEPLUAI DESIGN ...ovvvvvrriieriereserie s Exhibit B
TeChnICal REQUITEMENTS. ... Exhibit C
ConSruCtion SCHEAUIE .......vvvvvi s Exhibit D
Developer Organizational Chart ... Exhibit E
Form of Effective Date CertifiCate .........c..coevververierisriieisieseses s, Exhibit F
Operating StANAITS..........vvvrirrrrrirrisriersssss s s Exhibit G
Enforcement Policies and PrOCEAUIES.........vvvrrerrernerinsisssessesissssssssesesessssssnns Exhibit H
OWNEr CONEFACE PrOVISIONS ......vvvvovvrusrssseesissessssssssssesssssssssssssssssssssssssssssssssssssssns Exhibit |
GOVEINMENE REGUITEMENES ......cvvvevivrirersessisssssesssesssesssess s essssssssssssssssssssssssssssssans Exhibit J
HANAOVET SEANGAIAS ......vvvevrvrercerercseresc s Exhibit K
HANAOVET PIOCESS. ... vvvuuverareisresisisssssssssssssssssssssssssssss s s sssssssssssssssssssssssnns Exhibit L
ClOSING SECUMLY ....cvvvrvisrirssisssies s Exhibit M
RALES. ..o vevervsees e Exhibit N
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Concession Agreement/Project Agreement (Cont.)

Financing Issues
* Proposed cost of construction, financing and operation
* Revenue allocation — profit benchmarking/clawbacks
* Appropriation/public approvals
* Rate setting
* Performance payment criteria
* Rights of senior debt holders
e Equity at risk
* Public buy-back of asset at expiration (residual risk transfer)
Termination Issues (see subsequent slides)
* Default and termination provisions
e Step-in rights of public agency and senior debt holders
e Dispute resolution
* Payments
* Handback requirements
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Legal Issues in Project Agreement

— Equity: Change of Control and Required Equity Percentage Provisions
— Debt:
 Lenders' Cure Periods and Step In Rights
* Limitations on Financing
 Review of and Consent to Financing
* Lenders Direct Agreement
— Bankruptcy Related Provisions
— Refinancing Gain Provisions

— Revenue Share Provisions
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Concession Agreement/Project Agreement (Cont.)

Compensation Events/Material Adverse Events
* Duties to expand/build-out facilities in case of increased demand/deterioration of
e service levels
e Other directives
e Construction and operation of competing facilities
e Risk of future changes in law and regulations
* Undisclosed conditions
* Taxes
e Permitting/regulatory delays
e Closures
* Litigation
 Demand/usage
* Concession term and option to extend/early termination
* Remedies
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Termination — Decision-making Table

Termination for
Convenience

Termination for Default
Developer

Termination for Default
Owner
(Govt/Universtiy/Other)

Termination for Force
Majeure
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Circumstances of Termination — Debt
Provider Perspective

Termination for Convenience

* 100% debt recovery
* Equity recovery via NPV or
FMV calculation

Termination for Grantor Default

Termination Compensation

Termination f0r D€VEIOper DEfaUIt Provisions (Debt "Floor")
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Termination for Developer Default

Typically 80% of debt obligations
AN S L L S S e

Termination Compensation
Provisions (Debt "Floor")

Intent:

e Incentivize lenders to exercise step-
in rights
e Compensate SPV debt providers for * Bond market capability to exercise step-in
completed work rights
e Unjust enrichment argument
e International market practice
e Debt pricing impact?

Challenges:
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Seth Kirshenberg
Partner
1625 Eye Street, N'W, Suite 800
Washington, DC 20006
Tel: 202-828-2494
Fax: 202-828-2400
Email: seth.kirshenerg@kutakrock.com

Website: www.kutakrock.com
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