Business™) amd pioposes to lease a facility ot @

THE STATE OF TEXAS )

COUNTY OF SMITH )

ECONOMIC DEVELOPMENT PERFORMANCE AGREEMENT

THIS ECONOMIC DEVELOPMENT PERFORMANCE AGREEMENT (this
“Agreement”) 18 entered into by and between Tyler Economic Development Councl, Inc., a
Texas non-profit corporation (“TEDC"); whase addre viv, Sulte 300, lylcl‘
Texas 75702, and9 rionr (“Company™),
whose address iseg

P, Tyler, Toxas 757 o0f.
RECITALS

WHLEREAS, TEDC was formed in 1989 1o diversify the cconomic base of the Clly of
Tyler, Smith County, Texas (“Tyler”), and (6 create new job opporlunitics;

. (“Company’s
P in Tyler, Texas, (the

“Facility™) and to add or relocate up to 15 full-time cmp[o ees 10 Tyler within 2 years of
commencement of operations at the Faeility (defined hereii as Company’s compliance with
Paragraph 2 hereunder);

WHEREAS, Company is in the businoss of @S

WHEREAS, the cstablishment of Company's Facility will encowsge economic
devclopmenl in 't ylca and wifl add to the tax rolls of Tyler and the other local taxing entitics;
TEDC is willing to negotiate with Coinpany for ‘subsequent economic development incentives
for the creation of new jobs and the addition of personal property in Tyler by Company; and

WHEREAS, the Board of Directors of TEDC has determined that it is 1n the best interest
of Tyler that financial incentives be offered o Company in order 1o encourage it (o expand its
business in Tyler and to create jobs and Invest in Tyler.

NOW, THEREFORE, in consideration of the sum of $10.00 and other good and
valuable consideration and the mufual covenants and -agreements contsined herein, the parties
agree as follows:

. Upon the full exceution of this Agreement by both parties and Company having
entered into a tive-year lease for the Facility, TEDC agrees to pay to Company a total cash
incentive of n accordance with the following schedule and additional requivements:

8, NI duc upon commencemient of Company’s Busiiess at the
Facility; and

b. RN upon the continued operation of Cmnpany s Business at
the Facility and the crontion of 15 new, full-time job positions with the Company at the Fagility
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and (he employ of 15 employees to fill sald job positions.

c. Company will cender all capltal Improvements, eqnipmem and inventory
with the Smith County Appraisal Disteict and will Hst Tyler as the taxable situs of ’t” of the
personal property utilized at the Facility, o

2. Company agrees to create 15 new, full-time jobs in Tyler within a 2-year period
from the commencement date of operations of Company’s Business at the Faeility.

I, at the end of 2 years from the date of commeneing operations in the [acility,

Company has NOT créated 15 new jobs, Company will reimburse TEDC at the vate o i
per job for cach jobi it has not created (gﬂ. For instance, if Company has created

only 14 new jobs, it will !'Ci[t]btii'sc TEDC

Rach job created must be a full-time job in Tyler and cach job position must be
filled by an employee {or employees) who has (have) worked g iminimum of [820 hours during
the year. However, for purposes of Section 2 of this Agreement, Company will receive credit for
Jobs created in the third year of this Agreement for employces who have worked less than
1820 hours during the year, if they work 1820 howrs in‘the 12-moiith period foflowing their date
of hite. The audit for jobs created in the third year of this Agreement can be extended an
additional 12 months after the end of the third year of this Agreément,

_ Conipany will provide proof of its capital invesiment by providing TEDC with a
copy of its rendition to the Smith Couty Appraisal District or atfowing TEDC access (o its
books and records, and a detail of non-taxahle investments.

Comp&ny, duting normal buslness lours, shall provide adequate lni‘mmatlon ar
shall allow, or cause. its contractor(s) to allow, TEDC reasonable access to is employment
records to verily employment, but the confidentiality of such records will be maintained.

3. Company agrees to use its best effort to commence operation of Company’s
Busiitess at the Facility and to employ and maintain employment of 15 new employees in Tyler,

4. Company shalt pay all real property and/or ad valorem taxes due and owing by i
to Tyler and all other taxing authoritics having jurisdiction and any and all sewer and water bills
owing to Tyler. Dwing the 5 ycar perfod commencing upen the date of this Agreement,
Company will (i) annualty provide TEDC with paid ad valorem receipts for botly its real and
personial property located in Tyler, and (i) pay all employment, Income, franchise and all other
taxes due and owing by it 1o all local, state, and federal government entitics, Company shall
have the right' fo contest in good faith and with reasonable diligence the validity of any such tax
incurred and any sewer or wator charges Incurred. In the event Company should fall to pay any
such uncontesicd taxes owing to Tyler or any-other taxing entlly and such taxes should become
delinquent or its uncontested sewer and water bilis should become delinquent, this Agreement
shall immedialely terminate, and TEDC will have no firther obligations under this Agreement,
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In addition, if Company’s operations cause Tyler or TEDC to be fined by any
govornmental entity, TEDC may terminate its obligations to Company under this Agreement if
Company fails to cure the probleny that caused the fino after 30 days notice by TEDC to
Company. If, through no fault of Company, such problem fs unable to be cured within sakd
30 day period, Company shall be given an additional 60 days to cure such problem, provided
Company promptly commenced and Is diligently attempting to cure such problein. Company
agrees to repay Tyler or TEDC for any such fines, penaltles and oxpenses (including attorney’s
fees) incuried within 30 days.

5. Company hereby warrants to TEDC that (i), it has or will obtain all accessar ¥
insurance and all necessary vights,” ficenses, permits, and authotlties to carry on Company’s
business at the Facility, (iiy there are no bankwpicy proceedings cumently pending or
contemplated-by Company, and (i) the party executing this Agreement on behaif of Company is
duly authorized by Company.

6. Should any litigation be commenced between the partics to this Agreement,
concerning this Agreement or the rights and duties ol cach purty under this Agreement, the pacty
prevailing in such litigation shall be entitled, in addition to any other relief granted, to recover its
altorney's fees and other expenses incuered in such fitigation. Venue for any lawsuit avising in
connection with this Agreement shall be in the appropriate Courl in Smith County, Texas.

1. Ail representations; warianties, covenants and agreements, ns.well as rights and
benefits of the parlies to this Agréement shall survive the original exceution date of this
Agreement and the termination date of this Agreement, if it should be teeminated, 1f at any time
duving the terin of this Agreement Company violates aiy mater ial vepresentation, wartanty,
covenant or agreement contained hegein, TEDC may terminate this Agrecment if Company tails
to eure such obligatlon within 30 days afier its veceipt of notlfication by TEDC of Company's
violation of this Agrecment, and TEDC shall thereafter be relieved of any further obligations
hereunder,

8. Company shall not assign this Agreement without the prior wrilten consent of
TEDC which consent shall not be unreasonably withheld, delayed, or denled, No such
assignment shall relieve Company of any of its obligations wunder this Agreement,

9, Company represents and warrants to TEDC that:

a Company is & cotporation duly authorized to do business in the State of
Texas and has requisite power and authority, corporate or otherwise, to conduct its business and
(o own ils present assels, and to execute and deliver all of its obligations under this Agreement,

b, The excoution, delivery and performance by Company of this Agreement.
have been duly authorized by all necessary action, corporale or otherwise, and does not and will
not violate any provision of the existing law, tule, regwiation, contract or Hen by which Company
or its properly or assels is bound or affected,
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c. Company will operate Company’s Busingss in compliance with alf federal,
state, and local faws, regulations, rules, sialutes, codes, and ordinances,

d. Except as previously disclosed to TEDC there are no morlgages, decds of
tiust, pledges, Hens, scourity interests or other charges or other encumbrances of any nature
whatsoever on the Company’s property.

‘ e. No fitigation or governmental proceeding Is-pending or to the knowledge
of Company or Company’s ofﬂccl‘s, threalencd against or affecting Company which mmy result
in any material adverse change in Company’s business properties or operation, No consent,
approval or authorization of or registiaition o declaration with any goverhmerital authority is
required in connection with the execution and delivery of this Agreement or the transaclions
contemplated hereby. -

f. During the couise of this Agreement, Company will continue to carry on
Company's Business. [f Company should make a formal announcement of a Company closuie,
if Company ceases to do business, dissolves itsolf, is dissolved, loses its franchise, or enters into
areceivership or bankruptey, Company shall be in default undler the terms and condittons of this
Agreement, and any monies due to TEDC shall immedintely become due and pnynblc, and
TEDC will be relicved of any further obligations under this Agreement.

10, This Agreement containg the entire ﬂgleemcnt of the parties. This Agreement
may not be amended, modificd, altered, or changed unless in writing, signed by both parties to
thls Agrectuent. This Agreement shall be binding upen and-ihure to the benefit of the pattics and
their respective heirs, udmnustmtom and assigns.

il.  NEITHERTEDC OR TY‘LER SHALL BE LIABLE TO COMPANY OR TO
COMPANY'S EMPLOYEES, PATRONS, OR VISITORS, OR TG ANY OTHER
PERSON, FOR ANY DAMAGE TO PERSON OR PROPERTY CAUSED BY ANY ACT,
OMISSION, OR THE NEGLIGENCE OF COMPANY OR COMPANY'S AGENTS,
EMPLOYEES, CONTRACTORS, PATRONS, VISITORS, AND ASSIGNS; AND
COMPANY AGREES TO INDEMNIFY AND HOLD TEDC AND TYLER HARMLESS
FROM ALL CLAIMS FOR ANY SUCH DAMAGE AND FROM ANY AND ALL
EXPENSE ARISING FROM SUCH CLAIMS, INCLUDING COURT COSTS AND
ATTORNEYS' FEES, THIS SECTION SHALL SURVIVE THE TERMINATION OF
THIS AGREEMENT.

12, The laws of the State of Texas shatl govern the validity, performance, and
enforcement of this Agresment,

13, DLxcept as otherwise provided, any notice required or permitted to be given under
this Agreement shail be in writing and shall be sent by a nationally recogiized courier company or
by United States mail, registeted or certified mail, postage prepald, return receipt requested, to the
wspcetwe adelresses fivst above wrilien, or such other address as cither parly imay from time {o time
specify in writing to the other.  Such notices shall be deemed delivered and received by the
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respective party upon delivery or refusal to aceept delivery as indicated in the U.S. Postal Service
return receipt or similar aclvice from the coutder company.

14, One or nore waivers of any -covenant, terin, or condition of this Agreement by
cither party shall not be construed as & walver of a subscquent breach of the same covenant,
tertn, or condition, The consent or approval by either party requiring such consent or approval
shall not be deeined to waive or render unnecessary consent to or approval of any subsequent
similar act,

15, This Agreenignt may-be executed in multiple counterpaits, and each counterpmt
shall be deemed ai orlginal document, alt of which when taken together shall constitute one
Agreement, .

16. If any provision herein contalned shall be held by a court of competent
jurisdiction to be invalid, void, or unenforceable, the remainder of the provistons shall remain in
full force and effeet and shall in no way be affected, Impaired, or invalidated.

Bxeeuled and effective on the latest date shown opposite the signatures below.

[SIGNATURE PAGE FOLLOWS]
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TEDC:

TYLER ECONOMIC DEVELOPMENT COUNCIL,
INC,, a Texas non-profit corporation

o | |
By: /:-?:»Jf/_fﬂf é’/%/g,_’ Daged: )’W{ 4?/ = S/
Name: 7; S /% /,Zn:/ In
Title: “"J‘:;’,S'://fg'?f’/{// T E D

COMPANY:

Cowmpany Nome Pige 6.01'6 100N
{ABBIRAJOI0103M0400584.2 }



